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NOTICE OF LAND USE RESTRICTIONS 

Notice is hereby given that pursuant to Tennessee Code Annotated (T.C.A.) 
Section 68-212-225 (Notice of Land Use Restrictions - updated in 2012) under Title 68 
Health Safety and Environmental Protection – Chapter 212 Hazardous Waste 
Management Part 2 - the Hazardous Waste Management Act of 1983, the Commissioner of 
the Tennessee Department of Environment and Conservation (“TDEC”) has determined 
that land use restrictions are an appropriate remedial action to supplement the 
remediation and closure at the below-described property.  Pursuant to T.C.A. Section 
68-212-225(d) the register of deeds shall record this Notice and index it in the grantor 
index under the names of the owners of the land. 

Witnesseth: 

WHEREAS, the City of Millington, Tennessee, a Tennessee municipal 
corporation, (herein referred to as the “City”) became the owner through a tax 
foreclosure sale of certain real property described as Exhibit 18129, Exhibit 18134, and 
Exhibit 18135 in Clerk and Master’s Tax Deed recorded as Instrument 03092657 in the 
Register’s Office of Shelby County, Tennessee, which property is more particularly 
described in Exhibit A attached hereto and made a part hereof by reference (hereinafter 
referred to as the Property); and 

WHEREAS, the Property has been the subject of Federal and State environmental 
compliance actions; and 

WHEREAS, the City, as owner of said Property, desired to impose certain 
covenants and restrictions as to the use of said Property as set out herein; 

WHEREAS, the Property to be restricted is further identified in the Register’s 
Office of Shelby County, Tennessee as Parcel Identification Numbers M0126-00041, 
M0126-00148, and M0126-00149, 

WHEREAS, the City, as owner of said Property, established a Restrictive 
Covenant that imposed restrictions to limit the Property use to open space and also 
restricted the installation of water wells and the use of groundwater. These restrictions 
are described and recorded as Instrument 06096507, dated July 15, 2006, in the 
Register’s Office of Shelby County, Tennessee, which are particularly described in 
Exhibit B; 
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WHEREAS, the City, as owner of said Property, established a correction to the 
Restrictive Covenant as described and recorded as Instrument 08143818 and dated 
November 5, 2008 in the Register’s Office of Shelby County, Tennessee.  This 
instrument addressed an erroneous survey call in the description of Parcel I from 
Instrument 06096507 and the same erroneous call in the description of Exhibit 18129 
from Instrument 03092657.  The corrected Restrictive Covenant is particularly described 
in Exhibit C.  

NOW, THEREFORE, in consideration of the premises and for the benefit to be 
derived therefrom, the City does hereby create and impose the additional land use 
restrictions on said Property pursuant to T.C.A. § Section 68-212-225. Said land use 
restrictions shall run with the land and shall be binding on all parties having any right, 
title, or interest in the Property or any part thereof, their heirs, successors, successors-in-
title, and assigns, and shall inure to the benefit of each owner thereof and to TDEC and 
the respective successors and assigns of such parties: 

 
Location of Contamination 
 

The Property is comprised of three separate parcels/exhibits as described above.    
The land use restrictions below, relative to the Property, are based on reported 
concentrations of arsenic in certain areas of the Property as defined in the Phase 1/2/3 
Remedial Investigation Report dated July 13, 2011 and approved by TDEC on August 4, 
2011.  Remedial options for the Property, including the arsenic-impacted soils, were 
identified and evaluated in the Engineering Evaluation / Cost Analysis (EE/CA) Report 
dated August 5, 2011 and approved by TDEC on November 18, 2011.  The remedial 
approach for the Property was presented in a public meeting held on February 14, 2012.  
Pursuant to the proposed remedial approach, areas of the Property that exceeded risk-
based criteria for direct contact were to be covered with imported soil fill to reduce the 
potential for contact with arsenic-impacted soil.  Lateral extents of arsenic-impacted soil 
that were to remain on the Property- were to be surveyed by a licensed surveyor in the 
State of Tennessee such that additional restrictions could be placed on the Property 
pursuant to. T.C.A. § Section 68-212-225    

The Final Interim Remedial Action Work Plan (FIRAWP) dated February 24, 2014, 
and approved by TDEC on May 12, 2014, described remedial activities to occur at the 
Property, including construction of a soil cover (“Cover”) that was applied to the 
Property over the locations shown in Exhibit D (Figure 1).  Furthermore, areas with 
arsenic-impacted soil exceeding direct contact risk-based criteria (an area of 
approximately 288,000ft2) had a “witness barrier” installed over the top of the arsenic-
impacted soil. The witness barrier, a permanent material that marks the vertical location 
of the 32,000yd3 of arsenic-impacted soil that underlies the imported clean soil fill, was 
placed on top of the affected areas prior to construction of the Cover.  
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Pursuant to T.C.A. Section § 68-212-225 (b) (2), the surveyed coordinates of this 
witness barrier are identified and presented in Exhibit D (Figure 1).  An 18-inch thick 
Cover (12 inches of imported fill and 6 inches of topsoil) was placed atop the witness 
barrier / arsenic-impacted soil as shown in Figure 1.  The FIRAWP also provided for an 
End Use for the Site pursuant to the Alternate Final Site End Use Plan dated February 4, 
2014 that was adopted by the City of Millington’s Board of Mayor and Aldermen via 
Resolution 41-2014 on September 8, 2014. As part of the completion of the FIRAWP, the 
Final Interim Remedial Action (FIRA) Report was submitted to TDEC on March 15, 2016 
and was approved by TDEC on July 27, 2016. 

Land Use Restrictions 

The City agrees that the use of Property will be restricted as follows: 
 
1. The use of the Property shall be restricted to use as open space land as defined in 
T.C.A. § 67-5-1004(7), that is, land other than agricultural and forest land, of not less 
than three acres, characterized principally by open or natural condition, whose 
preservation would tend to provide the public with one or more of the benefits 
enumerated in T.C.A. § 67-5-1002. 
 
2.  Prior to any part of the Property being used for any other use (e.g., a residence, 
domicile, daycare, school, recreational development, church, or any other 
development), the Property owner at that time must notify the Commissioner of TDEC 
and must demonstrate to the satisfaction of the Commissioner of TDEC that any such 
proposed use will not pose a danger to public health, safety, or the environment.  In 
addition, the Property owner must also notify a representative of the Pulvair Site Group 
via the Law Offices of Black McLaren Jones Ryland & Griffee, P.C. Future activities shall 
not modify the Cover for the Property as shown in Exhibit D (Figure 1).  Any approval 
granted by the Commissioner of TDEC for such uses shall be in writing, must contain a 
reference to this instrument, and shall be filed with the Shelby County Register of 
Deeds.  

3. The installation of groundwater wells and use of groundwater at, on, under, or 
from the Property is strictly prohibited, except for monitoring or remediation approved 
by TDEC.  Prior to the installation of any well(s) for any reason, the Grantor, its 
successors, and/or assigns must obtain approval in writing from TDEC.  

4.  Arsenic-impacted soil has been surveyed and is covered beneath a witness 
barrier, which in-turn underlies eighteen inches of imported and compacted clean soil 
fill and topsoil.  Vegetation has been established in this area and throughout the 
Property and is to be maintained to ensure the long-term sustainability of the cover 
system.  Areas of impacted soil are depicted by survey coordinates on Exhibit D (Figure 
1) as surveyed by a licensed surveyor in the State of Tennessee.  The Cover must be 
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properly maintained in accordance with a TDEC-approved Operation and Maintenance 
Plan (Exhibit E). The Cover shall not be damaged or removed unless replaced by 
structural surfaces and/or hardscape with similar integrity.  Any replacement of the 
Cover must be reviewed and approved prior to any work commencing by TDEC.  
 
5. Prior to (a) any intrusive activity (i.e., any activity, such as digging, excavation, 
or mining that penetrates or otherwise disturbs the Property), (b) any activities that may 
adversely affect the Cover (including removal or harm to vegetation), or (c) any such 
action that involves the off-site removal and/or any resulting exposure or excavation of 
soils from the Property, the Property Owner at the time of such action must notify the 
Commissioner of TDEC of such planned action and demonstrate to the Commissioner 
of TDEC’s satisfaction that such action will be managed in accordance with applicable 
regulatory requirements and will not compromise the Cover. Any approval granted by 
TDEC for the proposed disturbance shall be in writing. In addition, the Property owner 
must also notify a representative of the Pulvair Site Group via the Law Offices of Black 
McLaren Jones Ryland & Griffee, P.C. 

6. Prior to the installation of any enclosed structure [i.e., an occupied (or potentially 
occupied) structure on a slab foundation (or on enclosed piers) that has a roof and walls 
on all sides which prevent the free exchange of indoor air with outdoor (ambient air)] 
on the Property, the Property Owner shall evaluate whether environmental conditions 
pose a threat of vapor intrusion into the new building(s), and shall share its findings 
with TDEC.  If warranted based upon the data obtained, any new building(s) shall be 
equipped with one or more effective vapor mitigation features (e.g., membrane or other 
barrier) approved by TDEC.  No one will disturb, modify, damage or remove any vapor 
mitigation barrier at any structure at the Property, unless first approved in writing by 
TDEC and pursuant to an approved work plan.    

7. Prior to the transfer of title of the Property, the Property owner shall notify the 
Commissioner of TDEC of such transfer. In addition, the Property owner must also 
notify a representative of the Pulvair Site Group via the Law Offices of Black McLaren 
Jones Ryland & Griffee, P.C. 

Any person or entity that petitions the Department for approval of restricted 
uses or seeks to cancel or make a Restriction less stringent shall be responsible for any 
costs incurred by the Department in the review and oversight of work associated with 
the restriction modification. 
 
Enforcement 

Any owner of the Property or any unit of local government having jurisdiction 
over any part of the Property may enforce this Notice of Land Use Restrictions by 
means of a civil action. The Commissioner of TDEC may enforce this Notice of Land 
Use Restrictions through the issuance of an Administrative Order or by means of a civil 
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action, including one to obtain an injunction against present or threatened violations of 
the restriction. TDEC is granted full right of access to the Property for the purpose of 
implementation or enforcement of this Notice of Land Use Restriction. Pursuant to 
T.C.A. Section § 68-212-213, any person who fails, neglects, or refuses to comply with a 
land use restriction commits a Class B misdemeanor and is subject to the assessment of 
a civil penalty of up to ten thousand dollars ($10,000) per day. 

Term 

This Notice of Land Use Restrictions shall run with and bind the Property and 
shall be binding upon all holders and their grantees, lessees, authorized agents, 
employees, or persons acting under their direction or control unless/until this 
Declaration shall be made less stringent or canceled as set forth under the paragraph 
entitled “Amendment and Termination.” 

Amendment and Termination 

This Notice of Land Use Restrictions may be made less stringent or canceled by 
the Commissioner of TDEC subject to the requirements of TCA 68-212-225 if the risk has 
been eliminated or reduced so that less restrictive land use controls are protective of 
human health and the environment. No amendment to or termination of this Notice of 
Land Use Restrictions shall be effective until such amendment or instrument 
terminating this Notice of Land Use Restrictions is recorded by the Shelby County 
Register’s Office. Any such cancellation or amendment shall be made after public notice 
and an opportunity for public input as provided in T.C.A. Section § 68-212-225. An 
amendment or termination of this land use restriction is subject to TDEC approval and 
must be approved in writing before any amendment or termination is made. 

 
Severability 

Invalidation of any of these covenants or restrictions by judgment or court order 
shall in no way affect any other provisions, which shall remain in full force and effect.  

[Signature pages follow] 
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 Approved by: 

 

Tennessee Department of Environment and Conservation, Division of 
Remediation 

 

       ______________________ 

       Name: Steve Goins 

       Title:        Director 

 

STATE OF TENNESSEE) 

COUNTY OF DAVIDSON) 

 

 Personally appeared before me, the undersigned, a Notary Public having 
authority within the State and County aforesaid, Steve Goins with whom I am 
personally acquainted, and who acknowledged that he executed the within instrument 
for the purposes therein contained, and who further acknowledged that he is the 
Director of the Division of Remediation and is authorized to execute this instrument on 
behalf of the Department. 

 

 WITNESS my hand, at office, this _______ day of ____________, 2016 

 

        _____________________ 

 Notary Public 

 

My Commission Expires: _______________________ 

Name: __________________________ 
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IN WITNESS WHEREOF, the undersigned has executed this instrument this ____ day 
of ________, 2016. 

 
 

City of Millington, a Tennessee municipal 
corporation, as fee owner 
 
 
By: ________________________________ 
Title: ______________________________ 

 
 
 
STATE OF _____________________) 
 
COUNTY OF ___________________) 
 
 Personally appeared before me, the undersigned, a Notary Public having 
authority within the State and County aforesaid, ___________________, with whom I 
am personally acquainted, and who acknowledged that _he executed the within 
instrument for the purposes therein contained, and who further acknowledged that _he 
is the/a(n) _____________________ of the City of Millington, a Tennessee municipal 
corporation (the “City”), and is authorized by the City to execute this instrument on 
behalf of the City. 
 
 WITNESS my hand, at office, this ____ day of ________________, 2016. 
 
 
        ______________________________ 
        Notary Public 
 
My Commission Expires: __________ 
 
Name: ____________________ 
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Exhibit A 
 

Property Description 
Shelby County Register Office – Instrument 03092657 
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Exhibit B 
 

Restrictive Covenant 
 

Shelby County Register Office – Instrument 06096507 
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Exhibit C 
 

Corrected Restrictive Covenant 
 

Shelby County Register Office – Instrument 08143818 
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Exhibit D 
 

Figure 1 – Property Map with Survey of Impacted Soil Limits 
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Exhibit E 
 

Operation and Maintenance Plan 
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1.0 INTRODUCTION 

 
This Operations and Maintenance (O&M) Plan describes activities to maintain the 
integrity of the end use features at the Pulvair Corporation Site (“Site”) in 
Millington, Tennessee.  Figure 1 shows the location of the Site. 
 

1.1 BACKGROUND 
 
The Site was reportedly used by the Pulvair Corporation from approximately 
1970 to 1985 to formulate agricultural and industrial chemicals.  From 1985 to 
2003, Phoenix Zinc, Inc. operated a manufacturing facility at the Site that 
reportedly extracted zinc compounds for use as a micronutrient in fertilizer.  The 
City of Millington is the current owner of record of the Site.   
 
An Order requiring the implementation of a Remedial Investigation/Feasibility 
Study (RI/FS) was entered into voluntarily by and between the Tennessee 
Department of Environment and Conservation (“TDEC”) and the Pulvair Site 
Group (“Group”), effective March 2004. The Group is comprised of 
representatives from various corporate entities identified by TDEC (under State 
Superfund) as potentially responsible parties (PRPs) for the Site. Activities 
performed under the Order have been consistent with TDEC Rule 1200-1-13-.09 
and the National Contingency Plan. As part of the RI/FS, the Group performed 
interim actions (e.g., above-ground waste and structure removal) at the Site from 
April 2005 to October 2006 to eliminate and/or reduce potential hazards at the 
Site and to provide a partial clean-up of the Site. 
 
The Revised Phase 1/2/3 Remedial Investigation Report (herein referred to as the 
Phase 1/2/3 RI Report) was prepared on behalf of the Group to document site 
investigative and risk assessment activities conducted at the Site.  Activities were 
performed in an iterative manner with TDEC review, oversight and approval to 
assess the extent of potentially impacted environmental media (i.e., soil, ground 
water, surface water, and sediment) at the Site, and to assess risks to potential 
human receptors and the environment.  The Phase 1/2/3 RI Report was approved 
by TDEC on August 4, 2011.  
 
Following the Phase 1/2/3 Remedial Investigation, an Engineering Evaluation / 
Cost Analysis (EE/CA) was prepared and approved by TDEC on November 18, 
2011.  The Group implemented final Site remedial activities to address impacted 
media (i.e., soil / sediment) in accordance with a TDEC-approved Final Interim 
Remedial Action Work Plan (FIRAWP).  Those remedial activities included: 
 

• Excavation of soils with potential migration-to-ground water 
and/or direct contact risks;  

• Excavation of impacted soil in the railroad ditch adjacent to the 
property, backfilling of the ditch area with borrow soil and 
covering the area with gravel to prevent erosion;   

• Disposal of excavated soils in an appropriate, off-site landfill; 
• Backfilling of excavated areas with imported fill material from an 

off-site borrow source approved by TDEC-DOR; 
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• Installation of a witness barrier over areas with potential direct 
contact risks; 

• Placement and compaction of a cap over soils with potential direct 
contact risks that remain on-site; 

• Placement of additional soils to cover the Site, as necessary, and 
topsoil to promote vegetative growth; 

• Grading the Site for proper drainage; and 
• Establishment of appropriate vegetation at the Site to mitigate 

erosion and provide an additional barrier to direct contact.  
 
Remedial activities defined in the FIRAWP have been completed and 
documented in the FIRA Report submitted to TDEC on March 15, 2016. An 
interim operation and maintenance (O&M) period has been completed to ensure 
that the components of the remedial activities are stable and functioning in 
accordance with performance standards.   
 
In conjunction with completion of the final remedy, the TDEC-approved post-
closure ground water monitoring program is being implemented.  The baseline 
groundwater sampling event was performed in September 2015.  As the 
performance of post-closure ground water monitoring activities continue and the 
Notice of Land Use Restrictions (NLUR) is finalized, a Final Remedial 
Investigation/Feasibility Study Report will be prepared and submitted to TDEC.   
 
The Final RI/FS Report will lead to a TDEC’s issuance of a Record of Decision 
(ROD) for the Site. Provided that groundwater quality testing verifies that 
constituents remain below the associated ground water criteria, a no further 
action remedy will be recommended in the Final RI/FS Report.   The groundwater 
monitor wells currently being used in the sampling program are to be properly 
abandoned after completion of the post-closure monitoring period.   
 
This O&M Plan describes activities that will take place at the Site, to maintain the 
integrity of the closure features as developed and discussed with TDEC. Long-
term O&M of the Site will transfer to the City of Millington (City) after training 
of City personnel is completed and the ROD is issued by TDEC. 
 

1.2 POST-REMEDIATION SITE USE 
 
There are currently no plans for development of the Site by the City, which owns 
the property.  The document “Alternate Final Site End-Use Plan and Allocation of 
Resources for the Pulvair Corporation Site Millington, Tennessee – 2/4/14” (Final Site 
End-Use Plan - Attachment A) described the iterative process of evaluating an 
appropriate end-use for the Site.  Ultimately, the City of Millington requested 
that the Site be allowed to “return to nature”.  The final remedy and stabilization 
of the Site incorporated this goal.   
 
Future land use is currently restricted by Restrictive Covenant (Instrument No. 
06096507 dated June 15, 2006, and as amended by Instrument No. 08143818 dated 
November 5, 2008 from the Office of the Shelby County Register of Deeds).  
These institutional control documents are to be further modified by a Notice of 
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Land Use Restrictions (NLUR) as consistent with Tennessee Code Annotated 
(TCA) § 68-212-225.  During the post-remediation O&M period, the Site will have 
a perimeter security fence to discourage trespassing. 
 

1.3 SITE INFORMATION 
 
Site Ownership: City of Millington, Tennessee 

Parcel Information/Real Property Descriptions from the Clerk and Master’s Tax 
Deed in the Register of Deeds Office of Shelby County TN [Instrument 
03092657]:  

• Parcel I – Exhibit 18129 

• Parcel II – Exhibit 18134 

• Parcel III – Exhibit 18135 

Tax Parcel Identification Numbers: 

• Parcel I – M01-026-41 

• Parcel II – M01-026-149 

• Parcel III – M01-026-148 

Total Area of Former Pulvair Corporation Site:  22 acres 

Total Area Backfilled and Capped:  18.2 acres (Site) 

Total Area of Site that is Impervious:  2,000 ft2 (approx. area of entrance road and 
parking remain) 

Watershed Basin:  Loosahatchie 

Watershed Sub-basin:  Big Creek 
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2.0 POST-REMEDIATION STORM WATER RUNOFF CONTROLS 

 
2.1 STORM WATER CONTROL MEASURES 

 
Post-remediation stabilization was accomplished by establishing a vegetative 
cover over backfilled areas.  Planting the vegetative cover followed Tennessee 
Erosion and Sediment Control Handbook, Fourth Edition, Section 7.9 Permanent 
Vegetation and was applied at a per acre rate of: 4 pounds Little Blue Stem, 15 
pounds Browntop Millet, 2 pounds Black-Eyed Susan, 2 pounds Sideoats 
Gamma, 2 pounds Partridge Pea, and 4 pounds Purpletop.  Post-Construction 
O&M will consist of maintaining the vegetative cover and inspecting the cover 
system. Figure 2 identifies the areas to be inspected during O&M activities and 
depicts locations of storm water and erosion control measures that remain 
subsequent to remedial activities. 
 
The railroad ditch was filled so that its cross-section is similar to its pre-
excavation profile.  The surface of the ditch was stabilized by placement of six 
inches of American Association of State Highway and Transportation Officials 
(AASHTO) #1 crushed stone.  Post-Construction O&M of this area consists of 
inspection of the stone surface and repair of areas of subsidence or wash-out. 
 

2.2 PERFORMANCE CRITERIA RELATED TO OPERATION AND 
MAINTENANCE 
 
Performance criteria related to operation and maintenance are provided in the 
TDEC-approved FIRAWP, which states that newly constructed / vegetated soil 
cover systems should be inspected more frequently in the first year, with 
inspections decreasing as the vegetation is established.  The Group completed 
the interim O&M period via monthly inspections through the end of 2015. The 
inspection tasks, schedule and performance criteria related to the long-term 
O&M of this Site are summarized below. 
 

• Inspect the soil cover for signs of erosion and/or trespass/vandalism. 
• Inspect surface water discharge areas for proper function. 
• Confirm that vegetation has been properly established and 

maintained.   
• Remedy any areas of erosion and/or poor vegetation growth in a 

timely manner.  
• Inspections are to be conducted as follows:  

o Quarterly during the post-construction year 1; 
o Semi-annually during post-construction year 2; and 
o Annually (in the Spring) during post-construction years 3 

through 5, and/or as modified in the ROD. 
• Inspection and O&M activities will transition to the City after the Site 

has been determined to be stable (i.e., minimal areas of erosion; 
established vegetation).  

 
In addition to the above activities, TDEC will conduct institutional 
control/engineering control (IC/EC) inspections annually pursuant to TCA § 68-
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212-225 to ensure conformance with NLURs for the Site.   The NLURs will be 
developed and recorded by the City with TDEC input and will contain survey 
information and figures depicting the location of areas of impact remaining on 
Site beneath the cover system. The NLURs will focus the IC/EC inspections on 
the areas of primary concern and identify areas that the City will properly 
maintain.  
 

2.3 POST REMEDIATION INSPECTIONS 
 

2.3.1 On-Site 
 
During the implementation of remedial activities, the Site was inspected in 
accordance with a TDEC-approved SWPPP.  The Site was seeded with a 
permanent summer seed mixture, which was spread on Site in late March to 
early August 2015 as indicated in Table 7.9-1 of Tennessee Erosion and Sediment 
Control Handbook. Inspections during that time period recorded qualitative 
observation of grass species present, grass health, and surface coverage.  
Inspections included observation of any areas where concentrated runoff 
occurred and assessment of the degree of erosion occurring, if present.  
Observations were recorded on inspection forms, and these forms from the 
previously completed Site inspections are included in Attachment B to this O&M 
Plan.   
 
Following the completion of remedial activities, monthly inspections were 
performed until the permanent grass reached 90 percent soil coverage. Four 
consecutive observations since completion of the remedy indicated no soil 
erosion areas.  Based on the interim O&M period inspections, the Site stabilized 
in the Fourth Quarter of 2015.   
 
The performance criteria have been met for the interim O&M period and 
inspections have transitioned to the frequency identified in Section 2.2.  The 
Inspection Form to be used by Group representatives and subsequently by the 
City of Millington for Long-Term O&M is provided in Attachment C. 
 

2.3.2 Railroad Ditch 
 
The Canadian National railroad ditch was inspected concurrently with the on-
site inspections during the interim O&M period.  Those inspections were focused 
on potential rock undermining or subsidence as well as other areas of potential 
degradation.  These inspections indicated no conditions of concern over the 
interim O&M period.   
 

2.3.3 Maintenance 
 
Areas where grass coverage is not achieving the performance criterion will be 
addressed under the O&M Plan (e.g., tilling, re-seeding, and mulching).   
 
Areas where soil erosion on the Site, or where degradation of the rock surface in 
the CN railroad ditch, are occurring will be evaluated and permanent fixes will 
be devised and implemented.   
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2.3.4 Off-site 
 
As noted in the flow chart below, and as part of this O&M Plan, a windshield 
survey for off-site, downgradient groundwater wells will be conducted during 
the site inspections as described in Section 2.2 above.  These surveys should be 
performed during the post-closure groundwater monitoring period and cease 
upon monitoring completion.  In accordance with the Memphis and Shelby 
County Health Department regulations, installation of a groundwater well 
within ½ mile of a State or Federal Superfund site is prohibited.  
 
Windshield surveys should be performed during the O&M period to monitor for 
potential well installation in areas downgradient (and within the loess / fluvial 
deposits) of the Site.  Figure 3 provides a map depicting a ½ mile radius around 
the Site. Should such a well be found to have been installed during this period of 
time, the Contingency Action Decision Process (CADP) illustrated below should 
be implemented and TDEC notified. Wells installed cross- or upgradient of the 
Site and/or wells installed in a stratigraphic unit below the Eocene Jackson-Upper 
Claiborne confining clay unit will not trigger implementation of the Contingency 
Action Decision Process; however, these will be reported to TDEC. 
 
In addition to a windshield survey, the TDEC Department of Water Resources 
will be contacted and a request made for them to conduct a water well database 
search and provide results for review. In the event a well is not visible, this will 
supplement the windshield survey. 
 
The post-closure groundwater monitoring program will generate groundwater 
data to be included in the Final RI/FS Report and ROD.  The ROD could set forth 
other potential O&M requirements relative to off-site activities beyond the above 
described program.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Flow Diagram for the Site CADP 

Post-Closure 
 GW Monitoring Period 

Conduct windshield survey off-site for new wells within ½ mile and 
downgradient as part of the O&M Plan 

Ground water well(s) observed 
downgradient during 
windshield survey? No further action. 

Report well installation(s) to TDEC and initiate 
Contingency Action Decision Process  

No 

Yes 
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3.0 SITE SECURITY 

 
Currently, a perimeter security fence limits access to the Site.  A TDEC-approved 
ground water monitoring program is being implemented and the interim O&M 
period has been completed.  The long term operation and maintenance period 
has begun. The Site is being allowed to return to nature as requested by the City 
of Millington and outlined in the Alternate Final Site End-Use Plan.  The perimeter 
security fence along Big Creek Church Road will remain in place and inspected 
for the duration of the post-closure ground water monitoring program / O&M 
period to reduce the potential for trespasser disturbance of the cap and/or 
monitor wells.   

 
4.0  LONG-TERM O&M PERIOD 

 
Subsequent to the post construction O&M period (i.e., vegetative cover 
established and ROD issued), the Group assumes no long-term responsibilities  
relative to the O&M of the Site. As per the Alternate Final Site End-Use Plan 
accepted by the City via passage of Resolution 41/2014, the City of Millington (as 
owner) will be responsible for the long-term maintenance of the Site, the 
perimeter fence, and for upholding existing restrictive covenants and those 
restrictions provided in the Notice of Land Use Restrictions (NLURs).  In 
addition, the City is to uphold any other zoning ordinance or restrictions that 
may be put in place by the City of Millington or Shelby County.   
 
Long-term responsibilities include, but are not limited to, the following: 
 

• Perform thorough inspections of the five areas of the Site (identified 
in Figure 2) 

• Record inspection findings (Attachment C) and report to TDEC 
• Repair/perform maintenance of erosion or storm water drainage 

areas 
• Implement and/or maintain appropriate measures for Site security 

and protection of the designated end-use 
• Ensure vegetation growth 

o Use aforementioned seed mixture for replanting 
• Maintain vegetation to support the end use designation of the Site for 

the “Return to Nature” concept in Resolution 41/2014. 
 

5.0 TRAINING, REPORTING, RECORD KEEPING, AND MANAGEMENT OF 
CHANGE 

 
Individuals will be trained and competent prior to conducting O&M inspections 
at the Site.  Appropriate inspection forms (either Attachment B or C) will be 
completed during each site inspection performed by the City or their designee. 
Inspection reports, including any photo documentation or supplemental 
information deemed appropriate, will be submitted to DoR within 30 days of 
completing the inspection and/or maintenance/corrective action activities. 
Forms should be maintained electronically and kept for the duration of O&M 
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activities. Should the City wish to amend the inspection forms in the future, they 
should submit revisions to ERM, as a courtesy, and to TDEC for their review and 
concurrence with proposed changes. 
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Alternate Final Site End-Use Plan and 
Allocation of Resources for the 
Pulvair Corporation Site 
Millington, Tennessee – 2/4/14 
 
 
 
INTRODUCTION  
 
On behalf of the Pulvair Site Group (the Group), this Alternate Final Site 
End-Use Plan and Allocation of Resources (Plan) was prepared by 
Environmental Resources Management (ERM) to present details of the 
Pulvair Site ( the Site) end-use as proposed by the City of Millington (the 
City), including the allocation of resources and materials.  The proposed Plan 
identifies stakeholder responsibility for providing the resources and 
materials necessary to implement major components of the Site end-use.  This 
Plan reflects the City’s current desired end-use as discussed in recent 
correspondence between the City and the Group, which differs from the 
previously submitted Plans, including the Plan that the City approved via 
Resolution 25-2010 on September 7, 2010. 
 
The overarching objective of this Plan is to gain final concurrence from the 
City on the overall approach to the end-use of the property, describe the 
resources and materials required by the Group and the City to achieve the 
final Site end-use, and confirm that both parties are committed to providing 
and/or funding those resources and materials.   
 
Agreement to this Plan by the City and the Group will be beneficial to all 
stakeholders.  The Group can proceed with site remediation activities 
pursuant to the Administrative Settlement and Consent Order for Remedial 
Investigation and Feasibility Study (Order), the Tennessee Department of 
Environment and Conservation (TDEC) can provide oversight and approval 
of ongoing environmental clean-up measures to protect human health and 
the environment, and the City can receive official authorization by the Board 
of Aldermen and make plans for the redevelopment and reuse of the Site.   
Pending acceptance by the City, this Plan formalizes the agreed-upon end-
use approach. 
 
The sections that follow summarize recent revisions to the final Site end-use, 
briefly describe its major components and list the components that are 
anticipated to be funded by the Group and which are to be funded by the 
City.   
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PROGRESSION OF REVISIONS TO THE FINAL SITE END-USE 
 
The vision for this Site is to create a final Site end-use that is well-defined by a Restrictive 
Covenant.  This vision provides permanence of the Site use such that it will remain protective of 
human health and the environment in perpetuity. 
 
The existing Restrictive Covenant limits the use of the property to open space land whose 
preservation would tend to provide the public with one or more of the benefits enumerated in 
T.C.A. § 67-5-1002 (e.g., relief from the monotony of continued urban sprawl).  A draft Site end-
use was presented to the City and TDEC in April 2009 that incorporated the requirements of an 
open space into a plan for redevelopment that included an Recreational Vehicle (RV) Park 
and/or a walking trail.  During a subsequent meeting with the City and TDEC on July 1, 2009, 
TDEC requested that the existing Restrictive Covenant be modified to add reference to a new 
State statute such that the future use of the Site could not be modified without TDEC approval.  
In addition, Mayor Hodges of the City of Millington presented a new end-use concept featuring 
a Bicycle Motocross (BMX) racing track at the July 2009 meeting, and subsequently a modified 
BMX track layout to the Group and TDEC on August 25, 2009.   
 
Based on the August 2009 meeting, an end-use plan was submitted to the City for review and 
approval on February 10, 2010.  The City responded on March 10, 2010 requesting a re-
evaluation of the cost analysis.  On May 13, 2010, a meeting with the City, Group, and members 
of TDEC was held to review and discuss the  end-use plan.  It was determined that the 
proposed BMX track was not feasible for the City, and an alternate plan was to be 
recommended.  The City sent the Group a letter on June 3, 2010 requesting that the Group 
proceed with the previously proposed plan that included a walking trail and RV Park.  That 
revised plan was submitted to the City on August  9, 2010. 
 
Following submittal of the revised plan, meetings were held  with City officials on August 31, 
2010 and members of the Millington community on September 1, 2010.  Based on those 
meetings, it was collectively determined that an RV Park at this Site would not be the best 
option to meet the needs and interests of the community.  After discussing several other 
replacement options for the RV Park, it was decided that a dog park (area for unleashed dogs to 
play) in conjunction with a multi-use walking trail would be a valuable amenity for the City.  
This concept (as presented in Attachment 1) was presented to a group of Millington residents, 
including the Mayor and other City officials, on September 1, 2010, and was well received by 
everyone.  The City passed a resolution (Resolution 25-2010) on September 7, 2010, accepting 
this proposed end-use. 
 
The End-Use was approved by TDEC on November 18, 2011 via approval of the Engineering 
Evaluation / Corrective Action Report, and following a public comment period in February 
2012 in which no comments were received. Memorandums of Understanding were then drafted 
by the Group and submitted to TDEC and the City for review.  These MOUs outlined 
responsibilities of all stakeholders relative to the End Use.  The Group discussed the City MOU 
with the newly elected Mayor Jones and the Interim City Manager (Mike Chesney) via a 
teleconference on September 19, 2013, upon which Mr. Chesney expressed concern in being able 
to finance the maintenance of the end-use as it was laid out in the End-Use Plan as approved by 
the Board of Aldermen.  Mr. Chesney requested the end-use be modified to reduce the 
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maintenance burden on the City, and suggested the Group consider completing the remedy and 
allow the property to “return to nature”.  
 
The Group representatives agreed to evaluate this option, and Mr. Chesney agreed to discuss 
the matter with City officials prior to their final decision.  On October 7, 2013, the City Attorney 
met with the Board of Aldermen to discuss the end-use, and it was determined to request the 
Group to allow the Site “to go back to nature” via planting trees, an end-use that the City could 
financially maintain.  This alternate end-use was acceptable to the Group, and the Group 
discussed the City’s proposed end-use with TDEC via teleconference on October 14, 2013. The 
Group submitted a letter to TDEC on October 29, 2013, summarizing the project status and path 
forward relative to the change in proposed end-use and that the “return to nature” end-use 
would be similar to the previously approved End-Use. TDEC concurred with the proposed end-
use via approval letter dated November 8, 2013.  
 
The end-use for the Site proposed in this Plan remains consistent with the existing Revised 
Restrictive Covenant, as it will be an open space and provide relief from the monotony of 
continued urban sprawl.  The currently proposed end-use will not include the amenities 
associated with the previous end-use (e.g., off-leash dog park, walking trails, or other facilities), 
but rather it will allow the Site to return to nature, in which the Group will establish native 
vegetation via planting of trees and other necessary foliage to foster the desired end-use.  There 
will be no amenities designed nor built by the Group, thus reducing the need for maintenance 
by the City.   
 
RESOURCE AND MATERIALS ALLOCATION OF THE ALTERNATE FINAL SITE END-USE 
 
The resources and materials necessary for the alternate Site end-use concept (i.e., ”return to 
nature”) along with the remediation requirements have been evaluated and are summarized 
below.  
 
This end-use concept includes establishing native vegetation at the Site.  In addition to soil 
remediation, major work components include grading the ground surface for erosional controls, 
re-establishing vegetation in the open space areas, and potentially constructing and/or 
maintaining a temporary security fence(s) in select areas of the Site while vegetation is 
established.   
 
In recognition of the Group pursuing this alternate final  end-use option, and an understanding 
of the financial impact on the Group relative to the necessary materials and resources, it is the 
Group’s understanding that the City will provide certain components of the Site end-use (e.g., 
soil backfill) as previously agreed and reconfirmed in recent correspondence with City officials.  
The Group will design and construct the Site remedy in accordance with the agreed plan 
between the parties and as approved by TDEC.  The Group assumes no long-term liabilities 
relative to operation and maintenance (O&M) of the Site other than as they relate to 
implementation of remediation activities under the Order. 
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Work Components Necessary to Facilitate Completion of the Alternate Site End-Use 
  
The major components of the currently proposed Site end-use are listed in Table 1.  These 
components are not all-inclusive, but constitute the major resources/materials currently 
anticipated as necessary to complete the work.  For ease of discussion, they have been separated 
into two categories: 
 
 Components and materials to be funded and/or provided by the Group – These 

components are necessary to perform remediation and/or add permanence to the Site 
end-use. 

 Components and materials to be funded and/or provided by the City of Millington (or 
the City’s designee, such as other stakeholders) – These components are items 
previously discussed with the City as components that would be provided by the City to 
facilitate a mutually acceptable end-use.  These components include services and/or 
materials offered to the Group at a discount or no cost to the Group.  

 
Table 1 

Major Components of the Currently Proposed Site End-Use and Resource/Funding Strategy 
 

Components to be Funded by the 
Pulvair Site Group 

Components to be Resourced/Funded by 
City and/or Other Stakeholders 

Modification of the Restrictive Covenant; 
Engineering Evaluation Report; Final 
Interim Remedial Action Work Plan; 
Design Documents (design of remedy and 
Site end-use); O&M Plan 

Soil Backfill/Cover Source Material (one-third 
of the total cubic yards required at no cost; 
remainder available at $1.00 per cubic yard) 

Site Clearance Future Site Maintenance per the O&M Plan 
(e.g., Fence Repair (1), etc.) Deemed Necessary 
by the City Subsequent to the Group 
Establishing a Vegetative Cover 

Establish Temporary Roads, Pathways, 
and Facilities For On-Site Remediation 

Adherence to the Restrictive Covenant and/or 
Restrictions Placed on the Property via other 
Legal Documents 

Soil Removal and/or Remediation 
(remedial construction activities) 

Fencing (1) 

Excavation and Offsite Soil 
Transportation and Disposal 

 

Site Grading  
Transportation of Imported Soil, 
Placement, and Compaction 

 

Establish Vegetation (e.g., soil cover, 
trees, etc.) 

 

Continued Implementation of the Group’s 
Community Relations Plan during 
Remediation Activities 

 

Fencing (1)  
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(1) – Fence installation will be implemented and maintained by the Group, as necessary, to secure the 
Site during implementation of remedial actions / establishment of site vegetation.  The City will install 
and/or maintain other fencing, as deemed necessary by the City, subsequent to the completion of 
remedial actions that are implemented by the Group.  

 
PATH FORWARD AND SCHEDULE 
 
The vision for the final end-use of the Site is to 1) undertake activities consistent with the Order 
(Case No. 96-0155) between TDEC and the Pulvair Site Group; 2) provide an end-use for the Site 
pursuant to the Restrictive Covenant; and 3) establish permanence of the Site end-use to 
facilitate long-term compliance with the Restrictive Covenant.  The currently-proposed final Site 
end-use will achieve this vision.  Once the vegetative cover has been established, the Group will 
have no responsibility whatsoever for its continued operation or any replacement facility. 
 
Implementation of the alternate end-use has been initiated based on the Group’s receipt of 
concurrence by City officials in October 2013, and concurrence by TDEC in a letter to the Group 
dated November 8, 2013.  The City will be formally reviewing the proposed end use in an 
upcoming meeting of the Board of Aldermen via presentation of a revised Resolution.  
Subsequent to the City’s formal approval of the current end-use, and the de-
resolution/modification of the previously approved end-use, the approach described herein 
will be the agreed upon Site end-use plan.   In addition, this Alternate Final  Site End-Use Plan 
will be integrated into the Final Interim Remedial Action Work Plan (which specifies the 
general design and construction requirements for implementation of the remedy) and other 
RI/FS–related documents/activities as required by the Consent Order.  Also, these documents 
will be prepared in concert with the revision and lodging of the Restrictive Covenant with the 
Office of the Shelby County Register by the City.  The existing Restrictive Covenant will be 
modified by the Group (for TDEC’s review/ approval and the City’s review/ approval and 
lodging) to reference Tennessee Code Annotated T.C.A. 68-212-225 and additional details, as 
necessary, regarding the Site use and Site restrictions (e.g., restrict digging, prohibit changes to 
Site use, etc.).  The modified Restrictive Covenant may be in the form of Land Use Restrictions 
as specified by T.C.A. 68-212-225.  
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SITE STABILIZATION AND POST-REMEDIATION O&M INSPECTION FORM 
Pulvair Corporation Site, Big Creek Church Road, Millington, Tennessee 
 
Location:  Pulvair Corporation Site – Inspection of Vegetation Growth 
 
Date of Inspection:   
 
Type of Inspection:  ☐ Routine Monthly ☐ Routine Quarterly  ☐ Annual ☐  Post-Rainfall (Rainfall 
amount: ) 
                        ☐ Other 
 

Area 
Number or 

Location Percentage of Grass Observed 

Vegetative 
Coverage 

(%) 

Signs of 
Erosion 

(Yes/No) Other Observations 

     

     

     

     

     

     

     

     

     

     
 
   
Inspector’s Name  Inspector’s Signature 
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SITE STABILIZATION AND POST-REMEDIATION O&M INSPECTION FORM 
Pulvair Corporation Site, Big Creek Church Road, Millington, Tennessee 
 
Location:  Pulvair Corporation Site – Inspection of Erosion and Surface Water/Sediment Controls 
 
Date of Inspection:   
 
 

Condition and Effectiveness of Erosion and Sediment (E&S) Controls 

Type/Location of E&S Control 

Repairs or 
Maintenance 

Needed? 
(Yes/No) 

Corrective 
Action 

Required? 
(Yes/No) 

Date 
Maintenance or 

Corrective Action 
First Identified? Notes 

     

     

     

     

     

     

     

     

     

     
 
   
Inspector’s Name  Inspector’s Signature 
Location:  Pulvair Corporation Site – Inspection of the CN Railroad Ditch 
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SITE STABILIZATION AND POST-REMEDIATION O&M INSPECTION FORM 
Pulvair Corporation Site, Big Creek Church Road, Millington, Tennessee 
 
 
Date of Inspection:   
 
Type of Inspection:     ☐ Post-Rainfall (Rainfall amount:    ) 
 
     

Observation 

Location 
(Distance 
South of 
BCCR) 

Corrective 
Action Req’d 

(Yes/No) 

Date Corrective 
Action First 
Identified Notes 

     

     

     

     

     

 
   
Inspector’s Name  Inspector’s Signature 
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Inspection Form for Use During Long-Term O&M 
Attachment C 

 
Project No. 0346527 

Pulvair Corporation Site 
Millington, Tennessee 

Environmental Resources Management Southwest, Inc. 
3838 North Causeway Boulevard, Suite 3000 

Metairie, Louisiana  70002 
(504) 831-6700 
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Location: Pulvair Corporation Site 

Date of Inspection: ___________________ 

Reason for Inspection: _________________________________________________ 

 

 

 

 

 

 

 

 

 

 

 

 

 

_________________________________  _________________________________ 
Inspector’s Name     Inspector’s Signature 
  

Inspection/Location

Signs of 
Erosion? 
(Yes/No)

Repairs or 
Maintenance 

Needed? 
(Yes/No)

Corrective 
Action 

Required 
(Yes/No)

Date Maintenance 
or Corrective 
Action First 
Identified? Notes

Area 1

Area 2

Area 3

Area 4

Area 5

Railroad

Fence - North

Fence - East
Fence - West

Fence - South

Condition and Effectiveness of Erosion and Sediments (E&S) Controls
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Long Term O&M Follow-Up Maintenance or Corrective Action 

Date of Maintenance or Corrective Action Initially Identified: ________________________ 

Description of Maintenance or Corrective Action Being Conducted:  _______________________ 

 ___________________________________________________________________________________ 

____________________________________________________________________________________ 

____________________________________________________________________________________ 

____________________________________________________________________________________ 

____________________________________________________________________________________ 

Reason(s) for Performing Activities: __________________________________________________ 

___________________________________________________________________________________ 

___________________________________________________________________________________ 

 

Person(s) Performing Activities: __________________________________________________ 

___________________________________________________________________________________ 

 

Date Complete:  ______________________ 

Date for Follow-Up Inspection: ______________________ 
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